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[Docket  No.  75P-0280] 

PART  102— COMMON  OR  USUAL  NAMES 

FOR  NONSTANDARDiZED  FOODS 

Common  or  Usual  Name  for  Onion  Rings 
Made  From  Diced  Onions 

The  Food  and  Drug  Administration  Is 
establishing  a  common  or  usual  name  for 
the  restructured  food  product  resembling 
onion  rings  that  is  made  from  diced  on¬ 
ions.  The  common  or  usual  name  estab¬ 
lished  is  “onion  rings  made  from  dried 
diced  onions”  when  the  product  is  com¬ 
posed  of  dried  onions  and  “onion  rings 
made  from  diced  onions”  when  any  oth^ 
form  of  onions  is  used.  The  words  “made 
from  dried  diced  onions”  or  “made  from 
diced  onions”  are  required  to  appear  on 
the  package  label  in  type  not  less  than 
one-half  the  size  of  the  largest  t3q}e  in 
which  the  words  “onion  rings”  appear. 
The  regulation  is  effective  December  31, 
1977. 

The  Commissioner  of  Food  and  Drugs 
proposed.  In  the  Federal  Register  of  Au¬ 
gust  2.  1973  (38  FR  20746) ,  to  establish 
common  or  usual  names  for  certain  re¬ 
structured  foods.  Numerous  comments 
were  received  In  response  to  these  pro¬ 
posals.  The  regulation  establishing  the 
common  or  usual  name  for  potato  chips 
made  from  dried  potatoes  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Comments  that  were  appli¬ 
cable  to  all  the  proposed  regulations  are 
discussed  in  the  preamble  to  the  regula¬ 
tion  on  potato  chips  made  from  dried 
potatoes ;  tiiey  will  not  be  repeated  In  this 
preamble.  The  comments  pertinent  only 
to  onion  rings  made  from  diced  onions, 
and  the  Commissioner’s  conclusions 
thereon,  are  as  follows: 

1.  Comments  contended  that  calling  a 
product  made  from  comminuted  onions 
“onion  rings”  is  misleading  to  consum¬ 
ers,  who  associate  that  term  with  the 
product  made  from  sliced  onion  bulbs. 

One  comment  stated  that  “onion 
rings”  as  defined  in  the  n.S.  Department 
of  Agriculture  standard,  by  other  tech¬ 
nical  and  cookbook  references,  and  by 
consumer  understanding  are  made  from 
fresh  onion  bulbs  sliced  and  separated 
into  rings.  The  comment  argued  that 
products  made  from  diced  onions  should 
not  be  labeled  as  “onion  rings,"  with  or 
without  any  qualifying  statement.  One 
comment  p>ointed  to  a  seizure  action  in¬ 
stituted  by  the  Food  and  Drug  Admin¬ 
istration  against  a  product  labeled  “onion 
rings”  because  the  product  was  made 
from  fresh  chopped  onions. 

The  Commissioner  agrees  that  it  would 
be  Inappropriate  and  misleading  for  a 
product  made  from  comminuted  onions 
to  be  labeled  simply  as  “onion  rings.” 
The  use  of  the  qualifying  phrase  re¬ 
quired  by  the  regulatlim  that  is  being 
adopted  fully  distinguishes  the  recon- 
structured  product  from  the  product 
made  from  sliced  fresh  onion  bulbs. 

2.  One  comment  suggested  that  the 
emphasis  on  the  common  or  usual  name 


should  be  reversed,  with  the  component 
food  in  larger  letters,  followed  by  the 
form  of  the  restructured  food,  e.g., 
“DICED  ONIONS  made  into  onion 
rings.” 

The  Commissioner  concludes  that  it 
is  unnecessary  to  emphasize  the  com¬ 
minuted  form  of  a  restructiued  food  to 
inform  the  consumer  fully  about  the 
product.  Moreover,  the  name  suggested 
would  focus  emphasis  on  an  ingredient 
rather  than  the  product  for  which  the 
name  is  being  established.  Consequently, 
the  emphasis  in  the  common  or  usual 
name  adopted  is  on  the  form  in  which 
the  food  is  purchased. 

3.  Comments  objected  to  the  proposed 
requirement  that  the  quantity  of  onion 
be  not  less  than  the  quantity  present  in 
the  similar  product  made  from  rings  of 
sliced  whole  onion.  The  comments  con¬ 
tended  that  there  are  no  established 
benchmarks  for  the  quantity  of  onion  in 
rings  of  sliced  whole  onion  and  that  it 
was  unclear  how  the  quantity  was  to  be 
measured. 

The  Commissioner  advises  that  a  com¬ 
mon  or  usual  name  regulation  is  not  in¬ 
tended  to  prescribe  the  composition  of 
a  product.  Instead  its  purpose  is  to 
establish  an  appropriately  descriptive 
name  for  a  food.  It  was  not  the  Intention 
of  the  proposal,  which  required  that  the 
restructured  food  contain  a  quantity  of 
onions  not  less  than  that  contained  in 
onion  rings  made  from  sliced  fresh 
onion  bulbs,  to  prescribe  the  content  of 
the  food.  Instead,  the  Intent  was  to  limit 
use  of  the  name  “onion  rings  made  from 

_ diced  onions”  to  Uiose  foods 

that  differ  from  traditional  onion  rings 
only  because  they  contain  a  different 
form  of  onion.  The  proposed  regulation 
has  been  revised  to  clarify  this  inten¬ 
tion.  Because  the  emphasis  of  this  reg¬ 
ulation  is  on  the  difference  between  the 
restructured  food  and  the  traditional 
food,  the  regulation  adopted  describes 
only  the  difference  and  does  not  attempt 
to  describe  the  product  completely.  The 
regulation  does  not  recognize  the  addi¬ 
tion  of  Ingredients  to  the  restructured 
onion  rings,  other  than  those  appropri¬ 
ately  used  in  onion  rings  made  from 
sUc^  onion  bulbs  and  those  ingredients 
related  to  the  use  of  onion  in  its  com¬ 
minuted  form,  e.g.,  binders  used  to  hold 
together  the  particles  of  comminuted 
onions. 

4.  One  comment  criticized  the  defini¬ 
tion  of  onion  rings  in  the  proposal 
which,  the  comment  stated,  defined  the 
food  as  onions  “fried  in  a  suitable  fat  or 
oil  bath”  because  it  failed  to  recognize 
that  most  onion  rings  used  in  the  food 
service  trade  are  not  fried  by  the  manu¬ 
facturer  but  are  frozen  raw.  The  com¬ 
ment  cmitended  that  the  proposed  defi¬ 
nition  did  not  Include  frozen  raw 
products. 

The  Commissioner  notes  that  this 
comment  refers  to  the  proposal  of  the 
petitioner.  Mrs.  Paul’s  Kitchen,  Inc.,  and 
not  to  the  Ccmunlssloner’s  proposal.  The 
Cmnmissioner’s  proposaL  and  the  final 
regulation  being  adopted,  do  not  exclude 
frozen  raw  products  from  use  of  the 
common  or  usual  name. 


5.  One  comment  stated  that  the  type 
size  requirement  for  the  qualifying 
phrase  was  too  large  and  would  imduly 
emphasize  the  form  of  the  ingredients 
used. 

The  subject  of  this  comment  is  fully 
discussed  in  the  document  that  appears 
elsewhere  in  this  issue  of  the  Federal 
Register,  which  establishes  the  common 
or  usual  name  for  potato  chips  made 
from  dried  potatoes.  The  Commissioner 
concludes  that  the  same  principles  ap¬ 
plicable  to  potato  chips  are  applicable  to 
onion  rings. 

6.  One  comment  asserted  that  restruc¬ 
tured  onion  ring  products  contain  ex¬ 
tenders  that  have  been  added  in  addition 
to  the  usual  breading.  The  comment  con¬ 
tended  that  such  products  should  bear  a 

name  such  as  “onion  and _ 

rings,”  the  blank  to  be  filled  in  with  the 
significant  characterizing  Ingredient 
other  than  onions,  e.g.,  cereal. 

The  Commissioner  agrees  in  principle 
with  this  comment.  The  common  or 
usual  name  adopted  in  this  regulation  is 
applicable  only  to  products  that  are  of 
the  same  composition  as  onion  rings. 
The  addition  of  an  extender  would  make 
the  product  adulterated  and  misbranded, 
unless  labeling  similar  to  that  suggested 
by  the  comment  is  used. 

7.  bne  comment  requested  that  the 
term  “onion  rings  prepared  from  oven- 
dried  onions”  be  permitted  as  a  more  ac¬ 
curate  description  of  the  process. 

The  Commissioner  has  revised  the 
proposed  regulation  to  require  use  of  the 
word  “dried”  Instead  of  the  word  “de¬ 
hydrated.”  Use  of  the  word  “dried”  as 
an  alternative  to  the  word  “dehydrated” 
was  suggested  by  a  comment  to  the  pro¬ 
posed  common  or  usual  name  for  restruc¬ 
tured  potato  chip  products.  The  Com¬ 
missioner  agreed  with  that  comment— 
that  the  word  “dried”  is  as  accurate  as 
the  word  “dehydrated,”  that  It  Is  prob¬ 
ably  more  understandable  to  consumers, 
and  that  It  would  take  up  less  labeling 
space.  The  Commissioner  concludes  that 
^is  rationale  is  equally  applicable  to  re¬ 
structured  onion  ring  products. 

The  Commissioner  concludes  that  the 
term  “oven  dried,”  although  a  more  ac¬ 
curate  description  of  one  dnrlng  process, 
should  not  be  permitted:  other  methods 
of  drying  may  also  be  used,  and  the 
term  “dried”  is  not  misleading  when  used 
to  describe  the  oven-dried  product.  The 
(Commissioner  concludes  that  a  prolifer¬ 
ation  of  names  identifying  minor  varia¬ 
tions  in  processing  techniques  should  not 
be  encouraged  because  the  variation 
would  cause  confusion  to  consumers. 

8.  One  comment  objected  to  the  pro¬ 
posed  regulation  because  it  did  not  pro¬ 
vide  for  the  <^tion  to  use  a  fanciful 
name  such  as  “onion  loops.”  The  com¬ 
ment  contended  that  such  ■&  name  i^ould 
be  permitted  as  long  as  the  common  or 
usual  name  established  by  regulation  is 
also  used. 

The  Commissioner  advises  that  neither 
this  regulation  nor  any  other  labeling 
regrulatlon  prohibits  use  of  fanciful 
names  as  long  as  the  common  or  usual 
name  established  in  this  regulation  is 
used,  the  labeling  complies  with  all  other 
requirements,  and  the  fanciful  name  does 
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not  imply  that  the  onion  rings  are  manu¬ 
factured  in  the  traditional  manner.  This 
policy  is  explicitly  set  forth  in  21  CPR 
1.8(e)  (2)  (U). 

9.  Comments  objected  to  mandatory 
use  of  the  word  “diced”  as  the  single 
term  to  designate  the  comminuted  form 
of  onions. 

The  Commissioner  concludes  that  the 
word  “diced”  should  be  the  only  word 
used  to  describe  the  form  of  the  onions. 
Since  these  foods  are  restructured  and 
not  sold  in  the  comminuted  form,  the 
consumer  is  better  served  by  limiting  the 
terms  to  be  used  to  inform  the  consumer 
of  the  similarities  rather  than  minor  dif¬ 
ferences  among  competing  products.  As 
stated  in  the  preamble  to  the  proposed 
regulation,  the  Commissioner  believes 
that  in  establishing  common  or  usual 
names  for  these  products,  only  one  term 
should  be  used  so  that  further  consumer 
confusion  is  avoided.  The  comments  pre¬ 
sented  no  evidence  indicating  that  con- 
smner  confusion  would  not  follow  from 
use  of  a  variety  of  qualifying  terms. 

10.  One  comment  opposed  the  use  of 
the  terms  “fresh”  and  “dehydrated”  as 
part  of  the  common  or  usual  name.  The 
comment  stated  that  the  products  made 
from  fresh  or  dehydrated  onions  or  a 
combination  of  the  two  do  not  neces¬ 
sarily  have  substantial  differences  and 
are  not  identifiable  as  different  products. 
The  comment  also  questioned  whether 
onion  bulbs  that  have  been  in  storage 
3  months  are  “fresh.”  One  comment 
stated  that  the  requirement  to  specify 
whether  the  onions  used  were  fresh  or 
dehydrated  would  eliminate  a  manufac¬ 
turer’s  flexibility  in  securing  and  utiliz¬ 
ing  components  that  for  all  practical 
purposes  result  in  a  similar  finished  prod¬ 
uct.  The  comment  further  stated  that, 
if  required  to  be  used,  both  the  terms 
“fresh”  and  “dehydrated”  should  be  de¬ 
fined  in  the  regulations. 

The  purpose  of  a  common  or  usual 
name  is  to  describe  the  basic  properties 
of  a  food.  For  restructured  products,  the 
name  is  also  required  to  Identify  dif¬ 
ferences  from  the  traditional  food  that 
affect  the  basic  integrity  of  the  product. 
The  Commissioner  concludes  that  the 
use  of  fresh  onions  in  manufacturing  the 
restructured  product  does  not  affect  the 
basic  Integrity  of  the  food  as  compared 
to  the  traditional  product;  hence,  iden¬ 
tification  of  the  diced  onions  as  “fresh” 
is  not  required  In  the  final  regiUation. 
However,  the  Commissioner  concludes 
that  the  use  of  dehydrated  onions  does 
affect  the  basic  integrity  of  the  food 
and,  therefore,  that  the  term  “dried” 
should  be  part  of  the  common  or  usual 
name  when  dehydrated  onions  are  used. 
This  conclusion  is  consistent  with  the 
Commissioner’s  conclusions,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  regarding  potato  chips  made 
from  dried  potatoes.  The  proposed  regu¬ 
lation  has  been  modified  to  reflect  these 
conclusions.  The  Commissioner  further 
concludwrthat  the  term  “dehydrated”  is 
well  understood  and  need  not  be  defined 
in  the  regulation. 

The  Commissioner  has  carefully  con¬ 
sidered  the  environmental  effects  of  the 
proposed  regulation  and,  because  the 


proposed  action  will  not  significantly  af¬ 
fect  the  quality  of  the  human  environ¬ 
ment,  has  concluded  that  an  environ¬ 
mental  Impact  statement  is  not  required. 
A  copy  of  the  FDA  environmental  impact 
assessment  is  on  file  with  the  Hearing 
Clerk,  Food  and  Drug  Administration. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201  (n), 
403,  701(a),  52  Stat.  1041  as  amended, 
1047-1048,  as  amended,  1055  (21  U.S.C. 
321  (n) ,  343,  371(a) ) )  and  under  author¬ 
ity  delegated  to  the  Commissioner  (21 
CFR  2.120) ,  Part  102  is  amended  by  add¬ 
ing  §  102.13,  to  read  as  follows: 

§  102.13  Onion  rings  made  from  diced 
onion. 

(a)  The  common  or  usual  name  of  the 
food  product  that  resembles  and  is  of  the 
same  composition  as  onion  rings,  except 
that  it  is  composed  of  comminuted 
onions,  shall  be  as  follows : 

(1)  When  the  product  is  composed  of 
dehydrated  onions,  the  name  shall  be 
“onion  rings  made  from  dried  diced 
onions.” 

(2)  When  the  product  is  composed  of 
any  form  of  onion  other  than  dehy¬ 
drated,  the  name  shall  be  “onion  rings 
made  from  diced  onions.” 

(b)  The  words  “made  from  dried  diced 
onions”  or  “made  from  diced  onions” 
shall  immediately  follow  or  appear  on  a 
line(s)  immediately  below  the  words 
“onion  rings”  in  easily  legible  boldface 
print  or  type  in  distinct  contrast  to  other 
printed  or  graphic  matter,  and  in  a  height 
not  less  than  the  larger  of  the  following 
alternatives; 

(1)  Not  less  than  one-sixteenth  inch 
in  height  on  packages  having  a  prin¬ 
cipal  display  panel  with  an  area  of  5 
square  inches  or  less  and  not  less  than 
one-eighth  inch  in  height  if  the  area  of 
the  principal  display  panel  is  greater  than 
5  square  inches;  or 

(2)  Not  less  than  one-half  the  height 
of  the  largest  type  used  in  the  words 
“onion  rings.” 

Effective  date.  All  products  shipped  in 
interstate  commerce  after  December  31, 
1977,  shall  comply  with  this  regulation. 

(Secs.  201  (n),  403,  701(a),  62  Stat.  1041,  as 
amended,  1047-1048,  as  amended,  1055  (21 
U.S.C.  321  (n) .  843, 371  (a) ) .) 

Dated:  November  15, 1975. 

Sherwin  Gardner, 
Deputy  Commissioner 
of  Food  and  Drugs. 

[FR  Doc.75-31455  PUed  11-21-75:8:45  am] 

I  Docket  No.  75P-0282  ] 

PART  102— COMMON  OR  USUAL  NAMES 
FOR  NONSTANDARDIZED  FOODS 

Restructured  Seafood  Products 

The  Food  and  Drug  Administration  is 
establishing  common  or  usual  names  for 
the  restructured  food  products  resem¬ 
bling  fish  sticks,  fried  clams,  and  breaded 
composite  shrimp  units  that  are  made 
from  comminuted  seafood.  The  common 
or  usual  names  established  are  “fish 

_ made  from  minced  fish,” 

the  blank  to  be  filled  with  the  wor^ 
"sticks”  or  “portions”  as  the  case  may 


be;  "fried  clams  made  from  minced 

clams”;'  and  “ _ made  from 

minced  shrimp,”  the  blank  to  be  filled 
in  with  words  describing  the  shape  of 
the  product,  such  as  “breaded  shrimp 

cutlets.”  The  words  “made  from _ 

_ ”  are  required  to  appear  on  the 

package  label  in  type  not  less  than  one- 
half  the  size  of  the  largest  type  in  which 
the  initial  words  appear.  The  regulation 
is  effective  December  31, 1977. 

The  Commissioner  of  Food  and  Drugs 
proposed,  in  the  Federal  Register  of  Au¬ 
gust  2,  1973  (38  FR  20746),  to  establish 
common  or  usual  names  for  certain 
restructured  foods.  Numerous  comments 
were  received  in  response  to  these  pro¬ 
posals.  The  regulation  establishing  the 
common  or  usual  name  for  potato  chips 
made  from  dried  potatoes  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Comments  that  were  applicable  to  all 
the  proposed  regulations  are  discussed 
in  the  preamble  to  the  regulation  on 
potato  chips  made  from  dried  potatoes; 
they  will  not  be  repeated  in  this  pre¬ 
amble.  The  comments  pertinent  only  to 
the  restructured  seafood  products,  and 
the  Commissioner’s  conclusions  thereon, 
are  as  follows : 

1.  One  comment  opposed  use  of  the 
term  “minced,”  contending  that  the 
word  carries  the  connotation  of  fine  sub¬ 
division.  The  comment  contended  that 
the  consumer,  detecting  discrete  and 
identifiable  particles  of  food,  might  con¬ 
sider  such  particles  to  be  foreign  con¬ 
taminants  if  the  product  constituents 
were  described  as  “minced.” 

Another  comment  contended  that  the 
description  “minced  shrimp”  was  too 
restrictive  and  that  the  manufacturer 
should  have  the  latitude  to  use  other 
forms  of  chopped  shrimp  meats  such  as 
diced,  pureed,  or  groimd. 

The  Commissioner  concludes  that  the 
word  “minced”  should  be  the  only  word 
used  to  describe  the  form  of  the  sea¬ 
food.  Since  these  foods  are  restructured 
and  not  sold  In  the  comminuted  form, 
the  consumer  is  better  served  by  limiting 
the  terms  to  be  used  so  as  to  inform  the 
consumer  of  the  similarities  rather  than 
minor  differences  among  competing 
products.  As  stated  in  the  preamble  to 
the  proposed  regulation,  the  Commis¬ 
sioner  believes  that  in  establishing  com¬ 
mon  or  usual  names  for  these  products, 
only  one  term  should  be  used  in  order 
to  avoid  further  consumer  confusion. 
The  comments  presented  no  evidence 
indicating  that  there  would  not  be  con¬ 
sumer  confusion  if  a  variety  of  qualify¬ 
ing  terms  were  used.  Although  the  word 
“minced”  connotes  fine  subdivision  of  a 
food,  the  Commissioner  does  not  believe 
it  connotes  such  fine  subdivision  that  its 
use  in  connection  with  food  containing 
discrete  and  Identifiable  particles  would 
be  misleading. 

Ihe  Commissioner  advises  that  the 
regulation  does  not  limit  the  form  of 
comminuted  seafood  that  may  be  used 
to  that  which  is  commonly  referred  to 
as  “minced."  Instead,  the  regulations  re¬ 
quire  that  the  food  be  designated  as 
having  been  made  from  "minced"  sea¬ 
food,  even  though  the  manufacturer 
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may  regard  the  seafood  iised  as  having 
been  diced,  pureed,'  or  ground 

2.  One  comment  by  a  manufacturer 
stated  the  manufacturer’s  intentkm  to 
market  luroducts  formed  by  extrusion  of 
mixed  minced  seafoods  such  as  mixtures 
of  fish,  clams,  scallops,  shrimps,  and  the 
like.  The  comment  suggested  that  be¬ 
cause  of  the  disparity  in  the  wording 
among  the  prc^xised  common  or  usual 
names,  it  would  be  impossible  to  label 
the  products  according  to  the  regu¬ 
lation 

The  Commissioner  advises  that  the 
comnfxm  or  usual  names  adopted  do  not 
apply  to  a  restructured  food  formed  by 
extrusion  ot  mixed  minced  seafoods 
(both  fish  and  shellfish)  such  as  is  de¬ 
scribed  in  the  ccHnment.  Upon  petition, 
the  Cwnmlssioner  will  establish  an  ap¬ 
propriate  common  or  usual  name  for 
such  foods.  Alternatively,  a  manufac¬ 
turer  could  label  such  foods  with  a  name 
analogous  to  those  established  in  these 
regulations.  The  Commissioner  advises 
that  a  statement  of  the  percentage  of 
each  seafood  cwnponent  present,  in  ac¬ 
cordance  w^  the  provisions  of  5  102.1 
(b)  (21  CPR  102.1(b)),  may  be  neces¬ 
sary  to  ensure  an  appropriately  descrip¬ 
tive  name  for  such  foods. 

3.  One  comment  stated  that  the  qual- 
Ifsdng  phrase  for  fish  sticks  or  fish  por¬ 
tions  should  be  one-quarter  rather  than 
one-half  the  size  of  the  words  “fish 
sticks”  or  “fish  portions,”  as  was 
proposed. 

The  subject  of  this  comment  is  fully 
discussed  elsewhere  in  this  issue  of  the 
Federal  Register  in  connection  with  the 
common  or  usual  name  established  for 
potato  chips  made  from  dried  potatoes. 
The  Commissioner  concludes  that  the 
same  principles  applicable  in  the  case 
of  potato  chips  are  applicable  in  the 
case  of  these  seafood  products,  and  that 
the  qualifying  phrase  should  be  one-half 
the  size  of  the  words  it  modifies. 

4.  One  comment  asked  what  ingre¬ 
dients  not  found  in  the  traditional  prod¬ 
uct  were  permitted  to  be  added  to  the 
restructured  product. 

The  Commissioner  advises  that  a 
c(»nmon  or  usual  name  regulation  is 
not  intended  to  prescribe  the  composi¬ 
tion  of  product.  Instead,  its  purpose  is 
to  establish  a  name  for  a  food  that  is 
appropriately  descriptive.  Because  the 
emi^asls  of  these  regulaticms  is  on  the 
difference  betweni  the  restructured  food 
and  the  traditional  food,  the  regulations 
adopted  describe  only  the  difference  and 
do  not  attempt  to  describe  the  luroduct 
completely.  The  regmlations  do  not  recog¬ 
nize  the  addition  of  ingredients  to  the 
restructured  seafood  iModucts  other  tiian 
those  appropriately  used  in  the  tradi¬ 
tional  seafood  products  and  those  ingre¬ 
dients  related  to  the  use  of  seafood  in 
its  comminuted  form,  e.g.,  l^ders  used 
to  h(M  together  the  particles  of  commi¬ 
nuted  seafood.  All  i^redients  must  be 
declared  on  the  package  label  in  accord¬ 
ance  with  section  403(1)  (3)  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  343(1)  (2)). 

5.  One  cmnment  contmded  that  the 
proposed  common  or  usual  name  for  non- 
standardized  breaded  composite  shrimp 


units  wee  too  restrictive  and,  by  tirfng 
the  term  “breadped.”  prevented  use  of 
other  coatings  such  as  tempmra,  batters, 
and  taco. 

The  Commissioner  advises  that  use  of 
the  term  “breaded”  does  not  prohibit 
the  alternative  coatings  mentioned  in 
the  comment.  The  regulation  defines  a 
class  of  food  based  on  its  difference  from 
the  standard  food  prescribed  in  S  36.30 
(d)  (21  (TPR  36.30(d) ) .  Consequently, 
this  regulation  permits  the  same  broad 
range  of  safe  and  suitable  breading  in¬ 
gredients  permitted  by  S  36.30(d).  The 
Commissioner  concludes  that  the  term 
“breaded”  is  sufficiently  descriptive,  and 
it  is  retained  in  the  regulation. 

6.  One  comment  by  a  manufacturer 
stated  it  was  developing  for  market  a 
product  consisting  of  chopped  shrimp 
extended  by  textured  soy  flour.  The  com¬ 
ment  stated  that  the  quantity  by  weight 
of  the  ccxnminuted  shrimp  is  40  percent 
or  more  and  that  the  d^iydrated  tex¬ 
tured  soy  flour  is  approximately  12  per¬ 
cent,  with  the  rest  consisting  of  breading. 
The  comment  noted  that  the  proposed 
regulation  requires  that  the  product 
must  have  as  much  shrimp  as  the  stand¬ 
ardized  product.  The  definition  and 
standard  of  identity  for  frozen  raw 
breaded  shrimp  in  §  36.30  provides  that 
the  quantity  of  shrimp  required  to  be 
present  in  frozen  raw  breaded  ccnnposite 
shrimp  unit  products  must  be  not  less 
than  50  percent.  The  comm«it  requested 
that  the  Commissioner  exempt  shrimp 
stick  products  containing  plant  protein 
product  as  an  extender  from  the  regula¬ 
tion  establishing  a  common  or  usual 
name. 

The  Ccanmissioner  condudes  that  a 
shrimp  product  that  contains  less  than 
50  percent  shrimp,  because  the  fish  is 
extended  by  soy  flour,  does  not  purport 
to  be  the  standard  food  if  its  labeling  is 
appropriately  descriptive.  However,  the 
product  described  by  the  comment  is  not 
covered  by  this  regulation  since  the  per¬ 
centage  of  shrimp  is  less  than  the  50 
percent  required  by  the  definition  and 
standard  of  Identity,  Proposed  common 
or  usual  names  for  seafood  products  ex¬ 
tended  by  plant  protein  products  were 
published  in  the  Federal  Register  of 
Jime  14,  1974  (39  PR  20892).  When 
these  regulations  are  made  final,  they 
will  cover  the  product  mentioned  in  the 
comment. 

7.  One  comment  asked  what  would  be 
the  appropriate  descriptive  phrase  to 
be  Inserted  into  the  blank  in  the  com¬ 
mon  or  usual  name  when  the  product  was 
made  in  the  shape  of  shrimps.  The  com¬ 
ment  noted  that  the  pnq^osed  regulation 
se^ed  to  require  the  product  to  be 
called  “breaded  shrimp  shrimp  shapes 
made  from  minced  shrimp.”  The  com¬ 
ment  requested  that  the  requirement  as 
to  shape  be  revised  so  that  the  words 
“portlans”  or  “servings”  couM  be  used 
in  place  of  a  statement  of  the  product’s 
shape. 

The  Commlsskmer  concludes  that  the 
terms  “servings”  or  “pOTtlons”  used  for 
a  product  without  a  specific  recognizable 
shape  is  permitted  by  the  regulation  as 
proposed  and  adc^tecL  For  a  product 
formed  in  a  shape  of  a  whole  shrimp,  but 


made  from  comminuted  shrimp,  it  is 
sufficient  for  it  to  be  labeled  “breaded 
shrimp  shapes  made  from  minced 
shrimp.” 

8.  One  consumer  requested  percentage 
labeling  of  the  shrimp  ingredient  in  non- 
standardized  breaded  composite  shrimp 
units. 

The  Commissioner  concludes  that,  be¬ 
cause  the  50  percent  minimum  shrimp 
content  requirement  of  the  definition 
and  standard  of  identity  for  frozen  raw 
breaded  shrimp  imder  S  36.30  applies  to 
the  nonstandardized  comminuted  prod¬ 
uct,  it  is  not  necessary  at  this  time  to 
require  percentage  labeling. 

9.  The  proposed  regulation  on  non¬ 
standardized  breaded  composite  shrimp 
imits  has  been  revised  to  state  that  the 
product  covered  is  made  from  com¬ 
minuted  shrimp.  This  change  clarifies 
the  scope  of  the  regulation,  which,  as  the 
refwence  in  the  name  to  “minced 
shrimp”  indicates,  applies  only  to  prod¬ 
ucts  made  from  comminuted  shrimp  and 
not  to  all  products  made  from  pieces  of 
shrimp. 

10.  In  the  preamble  to  the  proposed 
regulation,  the  Ck>mmissioner  stated  his 
Int^tion  to  propose  an  amendment  to 
the  standard  of  Indentity  for  frozen  raw 
breaded  shrimp  to  include  minced 
shrimp.  The  Commissioner  recognizes 
that  the  common  or  usual  name  estab¬ 
lished  for  the  nonstandardized  product 
will  be  the  same  as  that  to  be  established 
for  the  standardized  product  made  from 
raw  shrimp  if  the  present  format  in  the ' 
standard  of  identity  is  retained.  The 
Commissioner  concludes,  however,  that 
consumers  would  not  be  misled  by  such 
a  result  because  the  directions  for  use 
would  adequately  distinguish  the  raw 
product  from  the  nonstandardized  prod¬ 
uct. 

The  Commissioner  has  carefully  con¬ 
sidered  the  environmental  effects  of  the 
proposed  regulation  and,  because  tiie 
proposed  action  will  not  significantly 
affect  the  quality  of  the  human  environ¬ 
ment,  has  concluded  that  an  environ¬ 
mental  Impact  statemoit  is  not  required. 
A  c(H>y  of  the  FDA  environmental  impact 
assessment  is  on  file  with  the  Hearing 
Clerk,  Food  and  Drug  Administration. 

TherefcMT,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  201  (n).  403.  701(a).  52  Stat. 
1041  as  ammded.  1047-1048  as  amended. 
1055  (21  U.S.C.  321  (n),  343.  371(a))) 
and  under  authority  delegated  to  the 
Commissioner  (21  CFR  2.120),  Part  102 
of  Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  is  amended  by  add¬ 
ing  the  following  three  new  sections: 
§  102.14  Fish  sticks  or  portions  made 
from  minced  fish. 

(a)  The  common  or  usual  name  of  the 
food  product  that  resembles  and  is  of 
the  same  cmnposition  as  fish  stl(±s  or 
fish  portions,  except  that  it  is  composed 
of  comminuted  fish  flesh,  shall  be  “fi^ 

_ made  from  minced  fish,” 

the  blank  to  be  filled  in  with  the  word 
“sticks”  or  “portions”  as  the  case  may  be. 

(b)  The  words  “made  from  minced 

fish”  shall  immediately  follow  or  appear 
on  a  line(s)  immediately  below  the  words 
“fish - in  easily  legible  bold¬ 

face  print  or  type  in  distinct  contrast  to 
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other  printed  or  graphic  matter,  and  in 
a  height  not  less  than  the  larger  of  the 
following  alternatives; 

(1)  Not  less  than  one-sixteenth  Inch 
in  height  on  packages  having  a  principal 
display  panel  with  an  area  of  5  square 
inches  or  less  and  not  less  than  one- 
eighth  Inch  in  height  if  the  area  of  the 
principal  display  panel  is  greater  than 
5  square  inches:  or 

(2)  Not  less  than  one -half  the  height 

of  the  largest  type  used  in  the  words 
“fish _ _ ”  - 

§  102.15  Fried  clams  made  from  niincc^d 

clams. 

(a)  The  common  or  usual  name  of  the 
food  product  that  resembles  and  is  of  the 
same  composition  as  fried  clams,  except 
that  it  is  composed  of  comminuted 
clams,  shall  be  “fried  clams  made  from 
minced  clams.” 

(b)  The  words  “made  from  minced 
clams”  shall  immediately  follow  or  ap¬ 
pear  on  a  line(s)  immediately  below  the 
words  “fried  clams”  and  in  easily  legible 
boldface  print  or  type  in  distinct  con¬ 
trast  to  other  printed  or  graphic  matter, 
and  in  a  height  not  less  than  the  larger 
of  the  following  alternatives: 

(1)  Not  less  than  one-sixteenth  inch 
in  height  on  packages  having  a  principal 
display  panel  with  an  area  of  5  square 
inches  or  less  and  not  less  than  one- 
eighth  inch  in  height  if  the  area  of  the 
principal  display  panel  is  greater  than 
5  square  inches;  or 

(2)  Not  less  than  one-half  the  height 
of  the  largest  type  used  in  the  words 
“fried  clams.” 

§  102.16  Nonstandardizrd  breaded  eom- 

posite  shrimp  units. 

(a)  The  common  or  usual  name  of  the 
food  product  that  conforms  to  the  defi¬ 
nition  and  standard  of  identity  described 
by  8  36.30(c)(6)  of  this  chapter,  except 
that  the  food  is  made  from  comminut^ 
shrimp  and  is  not  in  raw  frozen  form, 

shall  be  “ - made  from  minced 

shrimp,”  the  blank  to  be  filled  in  with 
the  words  “breaded  shrimp  sticks”  or 
“breaded  shrimp  cutlets”  depending  upon 
the  shape  of  the  product,  or  if  prepared 
in  a  shape  other  than  that  of  sticks  or 

cutlets  “breaded  shrimp  _ 

made  from  minced  shrimp,”  the  blank 
to  be  filled  by  a  word  or  phrase  that  ac¬ 
curately  describes  the  shape  and  that  is 
not  misleading. 

(b)  The  words  “made  from  minced 
shrimp”  shall  immediately  follow  or  ap¬ 
pear  on  a  line(s)  immediately  below  the 
other  words  required  by  this  section  in 
easily  legible  boldface  print  or  type  in 
distinct  contrast  to  other  printed  or 
graphic  matter,  and  in  a  height  not  less 
than  the  larger  of  the  following  alter¬ 
natives: 

(1)  Not  less  than  one-sixteenth  inch  in 
height  on  packages  having  a  principal 
display  panel  with  an  area  of  5  square 
inches  or  less  and  no  less  than  one-eighth 
inch  in  height  if  the  area  of  the  prin¬ 
cipal  display  panel  is  greater  than  5 
square  inches;  or 

(2)  Not  less  than  one-half  the  height 
of  the  largest  tjrpe  used  in  the  words 


“breaded  shrimp  sticks”  or  the  other 
comparable  words  required  by  this 
section. 

Effective  date.  All  products  shipped  in 
Interstate  commerce  alter  December  31, 
1977,  shall  comply  with  these  regulations. 

(Secs.  201  (n).  403,  701(a).  62  Stat.  1041  as 
amended,  1047-1048  as  amended,  1055  (21 
S.C.  321  (n),  343,  371(a))) 

Dated:  November  15,  1975. 

Sherwin  Gardner, 
Deputy  Commissioner 
of  Food  and  Drugs. 

[FR  Doc.75-31457  Filed  11-21-75:8:45  am) 


[Docket  No.  75P-0281  [ 

PART  102— COMMON  OR  USUAL  NAMES 

FOR  NONSTANDARDIZED  FOODS 

Potato  Chips  Made  From  Dried  Potatoes 

The  Food  and  Drug  Administration  is 
establishing  a  common  or  usual  name 
for  the  restructured  food  product  resem¬ 
bling  potato  chips  that  is  made  from  de¬ 
hydrated  potatoes.  The  name  established 
is  “potato  chips  made  from  dried 
potatoes.”  The  words  "made  from  dried 
potatoes”  are  required  to  appear  on  the 
package  label  in  type  not  less  than  one- 
half  the  size  of  the  largest  type  in  which 
the  words  “potato  chips”  appear.  The 
regulation  is  effective  December  31, 1977. 

The  Commissioner  of  Food  and  Drugs 
proposed,  in  the  Federal  Register  of 
August  2,  1973  (38  FR  20746),  to  estab¬ 
lish  common  or  usual  names  for  certain 
restructured  foods,  including  potato  chips 
made  from  dehydrated  potatoes.  Forty- 
four  comments  were  received  in  response 
to  the  proposed  regulations,  20  of  which 
expressed  general  approval.  Comments 
were  received  from  consumers,  manufac¬ 
turers,  trade  associations,  state  agencies, 
a  dietetic  association,  and  one  Congress¬ 
man. 

This  notice  deals  with  comments  on 
the  common  or  usual  names  proposed  for 
the  several  restructured  foods  and  also 
with  those  comments  pertinent  only  to 
the  common  or  usual  name  for  potato 
chips  made  from  dehydrated  potatoes. 
Published  elsewhere  in  this  issue  of  the 
Federal  Register  are  regulations  con¬ 
cerning  the  other  restructured  foods  for 
which  common  or  usual  names  are  being 
established. 

1.  Comments  asserted  that  there  is  no 
statutory  authority  for  substantive  reg¬ 
ulations  establishing  common  or  usual 
names  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

The  Commissioner  concludes  that 
there  is  ample  authority  for  the  estab¬ 
lishment  of  common  or  usual  names.  Sec¬ 
tion  701(a)  of  the  act  (21  U.S.C.  371(a) ) 
authorizes  promulgation  of  substantive 
regulations.  In  1973  the  Supreme  Court 
reiterated  its  earlier  holdings  that  sim¬ 
ilar  language  in  other  statutes  grants 
broad  authority  to  issue  regulations 
reasonably  related  to  the  purposes  of  the 
legislation.  See  Mourning  v.  Family  Pub¬ 
lications  Service  Inc.,  411 UJS.  356  (1973) ; 
see  also  National  Petroleum  Refiners 
Ass’n.  V.  FTC,  482  P.2d  672  (D.C.  Clr. 
1973).  The  application  of  this  general 
rule  to  the  Federal  Pood,  Drug,  and  Cos¬ 


metic  Act  is  indicated  by  decisions  that 
have  upheld  regulations  issued  under  the 
authority  of  section  701(a).  See,  e.g., 
Weinberger  v.  Hynson,  Westcott  & 
Dunning,  Inc.,  412  U.S.  609  (1973);  Na¬ 
tional  Nutritional  Foods  Ass’n.  v.  Wein¬ 
berger,  512  P.2d  688  (2d  Cir.  1975>  ; 
CIBA-GEIGY  Corp.  v.  Richardson.  466 
F.2d  466  (2d  Cir.  1971). 

Regulations  establishing  common  or 
usual  names  are  issued  pursuant  to  sec¬ 
tion  701(a)  of  the  act  (21  U.S.C.  371(a) )  ,  . 
for  the  efOcient  enforcement  of  section 
403  (a),  (b),  and  (i)  of  the  act  (21  U.S.C. 
343  (a) ,  (b) ,  and  (i) ) . 

2.  One  comment  referred  to  what  it 
called  a  “stay  in  business”  petition  cam¬ 
paign  instituted  in  1973  by  a  trade  asso¬ 
ciation  of  potato  chip  .  manufacturers, 
which  was  designed,  thfe  comment  stated, 
to  seek  new  legislation  from  Congress 
reversing  the  Food  and  Drug  Administra¬ 
tion  position  regarding  the  labeling  of 
potato  chip  products,  and  subsequently 
aimed  at  supporting  a  restrictive  regula¬ 
tion  under  the  common  or  usual  name 
procedure  of  the  Pood  and  Drug  Adminis¬ 
tration  prohibiting  the  use  of  the  term 
“potato  chip”  for  products  made  from 
dried  potatoes.  The  comments  stated  that 
this  petition  campaign  was  evidence  that 
the  dispute  over  the  proper  common  or 
usual  name  for  potato  chip  products 
“actually  reflects  an  Intraindustry  com¬ 
petitive  struggle”  and  involves  the  potato 
chip  manufactures’  “purely  competitive 
consideration  of  sharing  their  potato 
chip  volume  with  products  made  from 
dried  potatoes.” 

Other  industry  comments  generally 
took  one  of  two  approaches.  Some  argued 
that  restructured  potato  chip  products 
should  be  permitted  to  be  called  “potato 
chips”  without  qualifleation.  Others 
argued  that  the  word  “chip”  should  not 
appear  in  the  name  of  the  restructured 
food  and  that  it  should  be  called  “potato 
snacks”  or  some  other  coined  name. 

'The  Commissioner  recognizes  that 
much  of  the  controversy  over  the  proper 
common  or  usual  names  for  the  two 
potato  chip  products  reflects  intraindus¬ 
try  competition,  as  indicated  by  the  law'- 
suit  Potato  Chip  Institute  v.  General 
Mills.  Inc.,  333  P.  Supp.  173  (1971), 
aff’d  per  curiam  461  F.2d  1088  (8th  Cir. 
1972).  The  Commissioner  advises,  how¬ 
ever,  that  the  effects  on  competition  be¬ 
tween  different  products  are  not  a  factor 
in  considering  the  proper  common  or 
usual  name  for  a  food.  The  statute 
charges  the  Commissioner  with  estab¬ 
lishing  a  name  that  is  not  false  or  mis¬ 
leading  and  that  accurately  describes  the 
product  to  the  consumer.  The  effect  that 
adoption  of  a  particular  nondeceptive 
name  may  have  on  a  portion  of  the  in¬ 
dustry  is  not  a  relevant  consideration. 

3.  One  comment  cited  language  in  the 
preamble  to  the  proposal  that  indicated 
that  issuance  of  ^e  proposed  common  or 
usual  names  for  restructured  foods  was 
based  on  the  fact  that  the  new  foods 
had  the  appearance  of  traditional  foods 
but  were  manufactured  by  new  processes. 
The  comment  stated  that  the  use  of 
alternative  processing  methods  is  a  prac¬ 
tice  of  long  standing  in  the  food  industry 
and  is  used  in  such  products  as  ice  cream ; 
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com  flakes;  certain  macaroni,  noodle, 
cacao  and  cheese  products;  and  processed 
fruit  products  such  as  fruit  butters,  llie 
comment  contended  that  in  none  of  these 
Instances  Is  the  usual  generic  name  for 
such  products  foreclosed  because  of  the 
use  of  an  alternative  processing  method 
and  that  none  of  these  products  Is  re¬ 
quired  to  carry  a  prominent  labeling  ref¬ 
erence  to  the  type  of  processing  used.  The 
comment  contended  that  there  is  no 
consumer  concern  regarding  the  manu¬ 
facturing  process  used  as  long  as  the 
basic  integrity  of  the  food  product  is 
maintained,  and  urged  that  the  name 
“potato  chip,”  without  qualification,  was 
appropriate  for  both  traditional  and  re¬ 
structured  foods. 

The  Commissioner  advises  that  use  of 
a  particular  manufacturing  process  is  not 
by  itself  reason  for  establishing  a  com¬ 
mon  or  usual  name  refiecting  such  use. 
The  comment  properly  notes  that  an  un¬ 
important  difference  in  manufacturing 
practice  is  not  a  basis  for  distinguishing 
products  by  differences  in  their  common 
or  usual  names.  In  the  case  of  these  two 
types  of  potato  chip  products,  however, 
the  difference  in  manufacturing  process, 
i.e.,  use  of  sliced  raw  versus  granulated 
dried  potatoes,  relates  to  the  basic  integ¬ 
rity  of  the  food. 

This  distinction  was  drawn  by  the  Su¬ 
preme  Court  over  50  years  ago  in  United 
States  V.  95  Barrels  . . .  Apple  Cider  Vine¬ 
gar,  265  U.S.  438  (1924).  In  that  case, 
the  Court  held  that  apple  cider  vinegar 
made  from  dried  apples  was  not  the 
same  product  as  apple  cider  vinegar 
made  from  fresh  apples  even  though  it 
was  similar  in  taste  and  appearance. 
The  Court  noted  that  “the  use  of  dried 
apples  necessarily  results  in  a  different 
product.”  The  Court  also  noted  that  the 
manufacturing  process  need  not  always 
be  revealed  in  labeling.  The  Court  said, 
“When  considered  independently  of  the 
product,  the  method  of  manufacture  is 
not  materiaL  The  act  requires  no  dis¬ 
closure  concerning  it.”  The  Court  thus 
differentiated  incidental  changes  in 
processing  methods  from  those  that 
affected  the  basic  integrity  of  the  prod¬ 
uct,  even  if,  as  in  that  case,  no  change 
in  the  final  product  could  be  discerned. 

The  CMnmissioner  concludes  that 
making  potato  chips  from  dried  potato 
granules  instead  of  from  raw  potato 
slices  effects  a  change  in  the  basic  integ¬ 
rity  of  the  product,  which  is  appro¬ 
priately  revealed  as  part  of  the  new  food’s 
name. 

Moreover,  the  difference  between 
PK)tato  chips  made  from  raw  potatoes 
and  potato  chips  made  from  dried  pota¬ 
toes  is  reflected  in  different  character¬ 
istics  of  the  final  products.  One  of  the 
comments  received  in  response  to  the 
proposed  regulation,  citing  an  article  in 
the  February  1973  issue  of  the  trade 
publication  “Snack  Food,”  quoted  Mr.  V. 
Walter,  president  of  the  Potato  Chip  In¬ 
stitute  International  as  stating,  “All  of  a 
sudden,  traditional  chippers  are  compet¬ 
ing  with  a  product  that  is  \&cy  close  to 
what  our  customers  have  been  telling  us 
they  have  been  wanting  for  20  years — 
fresh,  crisp,  perfectly  shaped  unbroken 


chips,  appetizing  in  color,  no  grease  and 
defects  and  in  a  molsftime-faoof  con¬ 
tainer  that’s  easy  to  store  and  reseaL  The 
only  thing  that  is  missing  is  the  natural 
potato  fiavor  •  •  •.’*  While  the  Commis¬ 
sioner  does  not  necessarily  agree  with 
this  characterization  of  the  difference 
between  the  two  products,  he  does  agree 
that  differences  in  the  products’  char¬ 
acteristics  do  exist  or  are  thought  by 
consumers  to  exist  and  that  the  products 
are  therefore  properly  distinguished  by 
different  common  or  usual  names. 

4.  Citing  cases  including  El  Moro 
Cigar  Co.  v.  FTC,  107  F.2d  429  (1939) 
and  H.  N.  Heusner  and  Sons  v.  FTC,  106 
F.2d  596  (1939),  comments  stated  that 
the  law  is  clear,  and  has  been  consistently 
upheld,  that  a  false  or  deceptive  state¬ 
ment  cannot  be  cmed  by  a  qualifying 
statement  even  though  the  qualifying 
statement  is  completely  accurate. 

The  Commissioner  concludes  that  the 
common  or  usual  name  established  is  en¬ 
tirely  consistent  with  the  decisions  in  the 
cases  cited.  The  principle  of  the  cases 
cited  is  that  a  false  statement  cannot  be 
remedied  by  a  disclaimer  or  other  quali¬ 
fying  lan^age.  However,  the  words 
“potato  chips,”  when  applied  to  the  re¬ 
structured  product,  are  not  false,  but  in¬ 
complete.  Additional  words  are  necessary 
to  describe  the  food  informatively.  Simi¬ 
larly,  use  of  the  word  “potato”  on  a 
package  of  potato  chips  is  not  imlawful 
on  the  ground  that  the  word  “potato”  is 
a  false  statement  that  cannot  be  reme¬ 
died  by  addition  of  the  qualifying  word 
“chip”;  it  is  simply  incomplete.  Under 
the  theory  suggested  by  the  comment,  no 
food’s  name  could  contain  any  word  used 
in  the  name  of  another  food. 

5.  One  comment  noted  that  the  Food 
and  Drug  Administration  had  reviewed 
the  labeling  and  product  identity  desig¬ 
nation  of  a  restructured  potato  chip 
product  shortly  after  its  introduction  and 
concluded  that  it  could  properly  be  des¬ 
ignated  as  “potato  chips”  if  that  designa¬ 
tion  were  accompanied  by  a  “prominent 
declaration”  regarding  t^  use  of  dried 
potatoes.  The  comment  stated  that  this 
position  is  reflected  in  section  7210.2  of 
the  Compliance  Policy  Guidance  System 
of  the  Food  and  Drug  Administration, 
issued  on  July  8,  1969.  The  comment 
argued  that  there  was  no  justification  for 
reopening  the  issue  at  this  time  under 
the  subsequently  created  common  or 
usual  name  procedure. 

The  Commissioner  notes  that  the  ini¬ 
tial  decision  with  respect  to  the  proper 
common  or  usual  name  for  this  new 
product  was  reached  without  benefit  of 
opportunity  for  public  comment.  The 
Commissioner  concludes  that  such  deci-  - 
sions  are  made  through  the  process  of 
rule  making,  and  that  the  earlier  deci¬ 
sion  made  prior  to  the  development  of 
the  procedm^  for  establishing  common 
or  usual  names  by  regulation  should  be 
no  bar  to  a  full  review  at  this  time. 

In  accordance  with  the  provisions  of 
the  regulation  adopted,  this  order  also 
revokes  §  7210.2  of  the  Compliance  PoUcy 
Guidance  System. 

6.  One  comment  referred  to  the  state¬ 
ment  in  a  petition  that  in  markets  where 
both  types  of  potato  chip  products  are 


sold,  the  product  made  from  dehydrated 
potatoes  has  as  much  as  25  percent  of 
the  market,  and  contoided  that  this  sta¬ 
tistic  was  evidence  of  consmner  accept¬ 
ance  of  the  product  and  an  indication 
that  there  is  no  evidence  of  consmner 
confusion,  deception,  or  concern  regard¬ 
ing  the  quality  of  these  products  or  their 
labeling. 

The  Commissioner  concludes  that  a 
product’s  market  share  provides  little 
evidence  on  whether  ot  not  a  product’s 
labeling  is  misleading.  Contrary  to  the 
comment’s  contention,  in  the  case  of  a 
new  product  that  resembles  an  estab¬ 
lished  product,  a  large  market  share  may 
indeed  indicate  consumer  deception. 

7.  One  comment,  arguing  that  “potato 
chip”  is  the  common  or  usual  name  for 
slices  of  raw  potato  fried  until  crisp, 
quoted  dictionary  definitions  of  “potato 
chip,”  dated  as  early  as  1909,  to  establish 
that  “potato  chip”  had  acquired  such  a 
meaning.  The  comment  also  cited  court 
decisions  that  have  referred  to  dictionary 
definitions  to  establish  the  meaning  of 
a  term,  and  argued  that  the  Pood  and 
Drug  Administration  was  therefore 
obliged  to  take  the  dictionary  definitions 
into  account.  The  comment  contended 
that  no  dictionary  has  ever  defined  “po¬ 
tato  chip”  as  a  food  made  from  dried  or 
dehydrated  potatoes. 

Another  comment  argued,  to  the  con¬ 
trary,  that  dictionary  definitions  are  al¬ 
ways  behind  the  times,  since  they  de¬ 
scribe  usage  current  when  the  dictionary 
was  prepared. 

The  Commissioner  concludes  that 
there  is  no  inconsistency  between  the 
dictionary  definitions  referred  to  and  the 
common  or  usual  name  established.  The 
common  or  usual  name  established  for 
the  product  made  from  dehydrated  pota¬ 
toes  consists  of  more  than  the  term 
“potato  chip.”  The  additional  qualifying 
words  fully  describe  the  food,  and  dis¬ 
tinguish  it  from  the  product  made  from 
raw  potatoes. 

Moreover,  the  dictionary  definitions 
cited  by  the  comment  support  the  Com¬ 
missioner’s  action  by  pointing  up  the 
similarities  between  the  products  made 
from  raw  and  ddiydrated  potatoes. 
Besides  the  characteristic  of  having  been 
made  from  a  slice  of  potato,  the  diction¬ 
ary  definitions  cited  in  the  comment 
identify  several  other  characteristics  of 
a  “potato  chip”:  That  it  is  made  from 
potato,  that  it  is  thin,  that  it  is  fried 
crisp,  and,  in  some  definitions,  that  it  is 
salt^.  According  to  the  cited  dictionary 
delations,  the  traditional  and  restruc¬ 
tured  products  have  many  more  char¬ 
acteristics  in  common  than  they  have 
differences.  In  these  circumstances,  the 
Commissioner’s  conclusion  that  the  term 
“potato  chip”  should  be  used  for  both, 
and  that  one  should  have  additional  de¬ 
scriptive  terms,  is  fully  justified. 

8.  One  comment  sxabmitted  the  results 
of  a  consmner  survey  asking  how  “potato 
chips”  are  made.  Of  the  1,020  consumers 
surveyed,  72  percent  said  they  were  made 
from  slices  of  raw  or  fresh  potato,  2  per¬ 
cent  said  they  were  made  from  dehy¬ 
drated  buds,  flakes,  or  granules,  and 
most  of  the  rest  did  not  mention  a  form. 
The  comment  argued  that  the  conclu- 
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Sion  to  be  drawn  from  the  survey  is  that 
the  term  “potato  chips”  applied  to  any 
product  not  made  from  slices  of  raw  or 
fresh  potato  is  misleading  to  the  vast 
majority  of  consumers.  The  comment 
also  argued  the  conclusion  that  the  sur¬ 
vey  demonstrates  that  the  teiin  “potato 
chips”  without  any  qualifying  statement 
accurately  defines  the  product  made 
from  slices  of  raw  potato. 

The  Commissioner  agrees  that  the 
survey  shows  consumers  understand  the 
term  “potato  chips”  to  mean  the  product 
made  from  slices  of  raw  potato.  Con¬ 
sequently,  the  Commissioner  has  not 
established  a  common  or  usual  name  for 
potato  chips  made  from  raw  potatoes 
that  includes  any  qualifying  phrase. 
This  product  will  continue  to  be  known 
as  “potato  chips.”  The  Commissioner 
does  not  agree  ^th  the  comment’s  con¬ 
clusion  that  the  survey  shows  that  the 
term  “potato  chips”  would  be  misleading 
If  made  part  of  any  name  applied  to  a 
product  other  than  that  made  from  raw 
potatoes.  The  survey  results  simply  re¬ 
affirm  the  basis  for  the  common  or  usual 
name  established.  That  is,  that  the  term 
“potato  chip”  is  misleading  without  a 
qualifying  phrase  in  the  case  of  the  prod¬ 
uct  made  from  dehydrated  potatoes. 

9.  One  comment  enclosed  copies  of  ad¬ 
vertisements  from  the  1890’s  using  the 
term  “potato  chips”  and  argued  that 
long  usage  of  the  term  prohibited  its  use 
for  a  product  made,  from  dehydrated 
potatoes. 

The  Commissioner  agrees  that  use  of 
the  name  “potato  chips”  for  a  product 
made  from  dehydrate  potatoes  is  in¬ 
appropriate  and  misleading  without  the 
qualification  required  by  this  regulation. 

10.  One  comment  presented  the  results 
of  a  survey  in  vdiich  300  consumers  were 
shown  (among  other  products)  a  filled 
bag  labeled  “potato  chips  made  from 
dried  potatoes.”  The  respondents  in  the 
survey  were  then  given  three  cards,  each 
describing  a  manufacturing  process.  The 
results  were  that  45  percent  of  those  sm- 
veyed  thought  that  the  product  was  made 
from  raw  slices  of  potato,  44  percent 
thought  it  was  made  from  dried  slices 
of  potato,  and- 14  percent  thought  the 
product  was  made  from  dehydrated 
potato  buds,  fiakes,  or  granules.  The 
comment  argued  from  the  results  of 
the  survey  that  the  proposed  common  or 
usual  name  fails  to  enable  consumers  to 
distingiiish  the  products  from  traditional 
potato  chips  or  to  understand  its  char¬ 
acterizing  properties.  The  comment  pre¬ 
sented  the  results  of  another  similar  sur¬ 
vey  in  which  labeling  on  the  product  was 

*  “potato  chips  made  from  dehydrated  po¬ 
tato  granules.”  Ilie  results  of  that  sur¬ 
vey  were  that  37  percent  thought  the 
product  was  made  of  raw  slices  of  potato, 
18  percent  thought  the  product  was  made 
from  dried  slices,  and  46  percent  thought 
it  was  made  from  potato  buds,  giunules, 
or  flakes.  The  comment  argued  from  the 
results  of  these  two  surveys  that  the 
descriptive  statement  “made  from  dehy¬ 
drated  potato  granules”  is  substantially 
more  effective  in  informing  consumers 
than  the  phrase  “made  from  dried  po¬ 
tatoes.”  In  addition,  the  comment  argued 
that  since  37  percent  of  the  consumers 
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failed  to  distinguish  the  product  from 
the  traditional  potato  chips  made  from 
slices  of  raw  potato,  no  qualifying  state¬ 
ment  was  adequate  to  distinguish  the 
product  when  the  term  “potato  chips” 
was  part  of  it. 

The  Commissioner  concludes  that  the 
phrase  “made  from  dehydrated  potato 
granules”  should  not  be  substitute  for 
the  phrase  “made  from  dried  potatoes” 
even  if  it  might  more  accurately  convey 
the  precise  nature  of  the  manufacturing 
process  used.  Because  the  finished  food  is 
not  in  the  shape  of  granules,  but  rather 
in  the  shape  of  chips,  an  emphasis  on 
the  granulated  natm^  of  the  potato  In¬ 
gredient  is  minecessary.  The  Commis¬ 
sioner  concludes  that  identifying  the 
product  as  one  made  from  dried  potatoes 
is  sufficient  to  distinguish  the  product 
from  traditional  potato  chips.  Moreover, 
the  qualifying  phrase  suggested  by  the 
comment  is  considerably  longer  than  the 
phrase  adopted  in  Uie  regulation.  The 
Commissioner  concludes  that  package  la¬ 
beling  space,  especially  where  scant, 
should  not  be  burdened  with  required 
words  not  necessary  to  an  Informative 
description  of  the  food. 

The  Commissioner  is  of  the  opinion 
that  no  relevant  conclusion  can  be  drawn 
from  the  fact  that  many  consumers  sur¬ 
veyed  who  looked  at  a  bag  labeled  “po¬ 
tato  chips  made  from  dried  potatoes”  or 
“potato  chips  made  from  dehydrated  po¬ 
tato  granules”  decided  that  the  product 
was  made  from  raw  potatoes.  It  Is  ob¬ 
vious  that  these  consumers  did  not  ex¬ 
amine  the  words  on  the  package  but  in¬ 
stead  relied  on  the  prominent  vignette 
or  on  the  product  package,  which  was 
identical  to  that  for  traditional  potato 
chips.  The  Commissioner  notes  that  the 
siirvey  apparently  did  not  examine  other 
possible  names,  such  as  “potato  snacks,” 
to  determine  whether  consumer  recog¬ 
nition  of  the  difference  between  the  prod¬ 
uct  shown  and  traditional  potato  chips 
would  have  been  Improved.  The  Commis¬ 
sioner  concludes  that  labeling  cannot  be 
expected  to  inform  consumers  fully  who 
do  not  read  it,  and  that  the  common  or 
usual  name  adopted  will  adequately  ex¬ 
plain  the  nature  of  the  food  to  any  con¬ 
sumer  who  examines  the  label. 

11.  One  of  the  petitions  leading  to 
the  Commissioner’s  proposal  stated  that 
“Consumer  jesearch  •  *  •  has  shown 
that  the  overwhelming  majority  of  con¬ 
sumers  volimtarily  recognize  and  ac¬ 
cept  [restructured]  products  as  ‘potato 
chips,’  even  when  put  on  direct  notice  of 
the  processing  difference  versus  the  other 
potato  chips.” 

The  Commissioner  agrees  that  the  re¬ 
structured  product  is  similar  enough  to 
the  traditional  product,  as  is  evident 
from  the  consxuner  research  cited,  that 
the  term  “potato  chips”  should  remain 
part  of  the  name.  Additional  terms  are 
necessary  for  a  full  description,  how'- 
ever. 

12.  One  comment  stated  that  tlie  Food 
and  Drug  Administration  has  consistent¬ 
ly  taken  the  position  that  “potato  chips” 
are  made  from  raw  imtatoes,  and  that 
consumers  would  be  deceived  by  calling 
products  made  from  dehydrated  potatoes 
“potato  chips.”  The  comment  enclosed 
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letters  from  Food  and  Drug  Administra¬ 
tion  officials  stating  that  position. 

The  Commissioner  notes  that  this  reg¬ 
ulation  Is  consistent  with  the  earlier 
opinions.  Use  of  the  term  “potato  chips” 
alone,  without  the  qualifsdhg  terms  re¬ 
quired  by  this  regulation,  to  label  a  prod¬ 
uct  made  from  dehydrated  potatoes  ren¬ 
ders  that  product  misbrand^. 

13.  One  comment  criticized  the  pro¬ 
posals  of  Proctor  &  Gamble  and  Gen¬ 
eral  Mills,  proposing  that  common  or 
usual  names  be  established  both  for  the 
product  made  from  slices  of  raw  potatoes 
and  for  the  product  made  from  dehy¬ 
drated  potato^.  The  comment  contend¬ 
ed  that  establishing  a  common  or  usual 
name  for  the  product  made  from  slices  of 
raw  potato  by  regulation  was  unneces¬ 
sary  because  the  product  already  hsis  a 
recognized  common  or  usual  name. 

The  Commissioner  agrees  with  this 
comment.  The  Commissioner  concludes 
that  the  term  “potato  chips”  without  any 
qualifying  phrase  is  well  understood  by 
consiuners  to  mean  the  product  made 
from  slices  of  raw  potatoes  and  that  no 
qualifying  phrase  is  necessary. 

14.  One  comment  requested  that  the 
word  “dried”  be  substituted  for  the  WOTd 
“dehydrated”  in  the  proposed  common 
or  usual  name  on  the  groimds  that  it  is 
as  accurate,  that  it  is  probably  more  un¬ 
derstandable  to  consumers,  and  that  it 
would  not  take  up  as  much  labeling  space. 

’The  Commissioner  agrees  with  the 
comment  and  has  revised  the  regulation 
accordingly. 

15.  One  comment  objected  to  the  re¬ 
quirement  in  the  proposal  that  potato 
chips  made  from  de^drated  potatoes 
contain  a  quantity  of  potatoes  not  less 
than  that  contatoed  in  potato  chips 
made  from  raw  potatoes.  'The  comment 
stated  that  the  requirement  would  pre¬ 
clude  the  addition  of  ingredients  that 
would  improve  the  flavor,  color,  texture, 
and  nutritive  value  of  the  product.  The 
comment  further  stated  that  allowing 
such  ingredients  would  permit  the  man¬ 
ufacture  of  products  having  improved 
protein,  vitamin,  and  mineral  content, 
which  would  be  superior  to  the  product 
made  from  raw  potatoes. 

A  comment  contended  that  the  pro¬ 
posed  regulation,  which  characterized 
the  product  as  “formed  into  the  shape  of 
traditional  potato  chips,”  was  inaccmate 
as  applied  to  a  currently  sold  psirticular 
product  made  of  dehydrated  potatoes. 
The  comment  stated  that  the  product 
differs  significantly  in  that  the  chips  are 
of  a  uniform  size  and  shape.  The  com¬ 
ment  suggested  that  the  food  product  be 
defined  as  one  made  from  dried  potatoes 
which  are  thinly  formed  and  deep  fat 
fried. 

The  Commissioner  advises  that  a  com¬ 
mon  or  usual  name  regulation  is  not  in¬ 
tended  to  prescribe  the  composition  of  a 
product.  Instead,  its  purpose  is  to  estab¬ 
lish  a  name  for  a  food  that  is  appro¬ 
priately  descriptive.  It  was  not  the  inten¬ 
tion  of  the  proposal,  which  required  that 
the  restructmed  food  contain  a  quantity 
of  potatoes  not  less  than  that  contained 
in  potato  chips  made  from  raw  potatoes, 
to  prescribe  the  content  of  the  food. 
Instead,  the  intent  was  to  limit  use  of  the 
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name  “potato  chips  made  from  dehy¬ 
drated  potatoes”  to  those  foods  that  dif¬ 
fered  from  traditional  potato  chips  only 
because  the  form  of  potato  used  was  dif¬ 
ferent.  The  final  regulation  clarifies  this 
intention.  Other  types  of  p>otato  products 
might  be  marketed  containing  less  potato 
or  different  ingredients  than  found  ordi¬ 
narily  in  traditional  potato  chips,  but 
they  would  be  required  to  have  a  descrip¬ 
tive  name  other  than  the  one  established 
by  this  regulation;  e.g.,  “potato  snacks”  ' 
might  be  appropriate  for  such  a  product. 
Because  the  emphasis  of  this  regulation 
Is  on  the  difference  between  the  restruc¬ 
tured  food  and  the  traditional  food,  the 
regulation  adopted  describes  only  the 
difference  and  does  not  attempt  to  de¬ 
scribe  the  product  completely.  Thus,  the 
suggestion  that  the  product  be  defined  as 
one  made  from  dried  potatoes  which  are 
thinly  formed  and  deep  fat  fried  is  in¬ 
appropriate,  because  such  a  description  is 
Incomplete  and  at  the  same  time  im- 
necessary. 

The  Commissioner  advises  that  pro¬ 
posed  rules  governing  the  fortification  of 
foods  with  protein,  vitamins,  and 
minerals  were  published  In  the  Federal 
Register  of  June  14, 1974  (39  FR  20900) . 
The  fortification  of  potato  products  will 
be  subject  to  those  regulations  when  they 
are  finalized. 

16.  One  comment  submitted  a  package 
of  an  experimental  product  manufac¬ 
tured  to  Illustrate  a  t^e  of  potato  prod¬ 
uct  that  can  be  made  “resembling  potato 
chips.”  In  fact  the  product  did  not  re¬ 
semble  potato  chips  at  all;  It  was  much 
thicker  and  smaller  and  not  of  the 
familiar  shape  of  potato  chips.  The  point 
of  the  comment  was  that  a  product  that 
In  fact  does  not  resemble  potato  chips 
would  be  permitted  to  be  called  “potato 
chips”  under  the  common  or  usual  name 
established  In  this  regulation. 

The  Commissioner  concludes  that  the 
product  sample  submitted  does  not  re¬ 
semble  potato  chips  and  could  not  be 
called  “potato  chips  made  from  dried 
potatoes.”  The  regulation  clearly  states 
that  the  only  permissible  difference  be¬ 
tween  the  old  and  new  products  is  that 
one  is  made  frmn  dehydrated  potatoes. 

17.  One  comment  was  concerned  about 
ingredients  added  to  the  restructured 
product  that  are  not  foimd  in  the  “similar 
product  made  from  sliced  whole  pota¬ 
toes.”  Another  comment  questioned 
whether  all  the  ingredients  In  the  re¬ 
structured  product  must  be  the  same  as 
those  In  tradltiomd  potato  chips. 

The  Commissioner  advises  that  the 
common  or  usual  name  established  does 
not  recognize  the  addition  of  ingredients 
to  the  potato  chips  other  than  those  ap¬ 
propriately  used  In  potato  chips  made 
from  slices  of  raw  potatoes  and  those  in¬ 
gredients  related  to  the  use  of  potato  In 
its  dehydrated  form,  e.g.,  binders  used  to 
hold  together  the  particles  of  dehydrated 
potato.  As  with  any  other  food  product, 
including  potato  chips  made  from  slices 
of  raw  potatoes,  safe  ingredients  may  be 
added  for  their  functional  effect.  Such 
ingredients  are  required  to  be  declared 
in  the  statement  of  Ingredients  on  each 
package. 


18.  One  comment  contended  that  be¬ 
cause  the  minimum  tsrpe  size  for  the 
qualifying  language  (“made  from  dried 
potatoes”)  Is  required  to  be  one-half  the 
size  of  the  words  “potato  diips,”  the  po¬ 
tential  “clearly  exists  for  the  declaration 
to  be  excessively  large.”  The  comment 
stated  that  since  potato  chips  made  from 
dehydrated  potatoes  may  be  packed  in 
a  cylindrical  cannister  (a  type  of  con¬ 
tainer  not  associated  with  potato  chipe) , 

It  is  essential  that  the  generic  name  be 
prominently  displayed.  Moreover,  the 
comment  contended,  because  of  the 
large  lettering  typically  used  on  the  large 
bags  of  potato  chips  made  from  raw  po¬ 
tatoes,  the  cannisters  are  required  to 
carry  a  large  generic  designation  in  order 
to  achieve  the  same  degree  of  promi¬ 
nence  as  that  achieved  by  the  larger 
bagged  products  with  their  larger  size 
labeling.  Furthermore,  the  comment 
contended,  because  potato  chip  products 
are  often  on  separate  individual  racks  in 
a  variety  of  different  locations  within  a 
single  store,  it  is  necessary  to  have  a 
highly  prominent  generic  name  to  locate 
the  product  for  consumers.  Since  the 
generic  name  is  required  to  be  large,  the 
comment  contended  that  the  size  of  the 
qualifying  language  would  so  unduly 
emphasize  the  form  of  Ingredient  used 
as  to  suggest  to  the  consumer  that  prod¬ 
ucts  made  from  dehydrated  potatoes 
are  compositionally  or  nutritionally  in¬ 
ferior  to  the  traditional  product.  The 
comment  also  suggested  that  the  promi¬ 
nence  required  by  the  proposal  might 
mislead  consumers  into  believing  that 
the  food  was  not  fully  prepared  and 
ready  to  eat  because  they  associate  dehy¬ 
drated  potatoes  with  the  preparation  of 
packaged  mashed  potatoes  in  the  home. 

Comments  contended  that  the  re¬ 
quirement  that  the  quallfsdng  phrase  be 
half  the  size  of  the  words  “potato  chips” 
was  inconsistent  with  minimum  sizes 
provided  for  by  other  Federal  labeling 
requirements.  They  urged  that  the 
qualifying  phrase  be  the  size  of  the  net 
weight  statement  required  imder  the 
Fair  Packaging  and  Labeling  Act.  One 
comment  stated  that  the  minimum  size 
of  the  net  content  declaratl(m  on  a  par¬ 
ticular  current  package  of  restructured 
potato  chips  Is  three -sixteenth  Inch  In 
height  imder  'the  Fair  Packaging  and 
Labeling  Act  and  that  the  signal  word 
for  warnings  required  under  the  Federal 
Hazardous  Substances  Act  for  that  size 
package  would  also  be  three-sixteenths 
inch  in  height;  the  comment  stated  that, 
given  the  currMit  size  of  words  “potato 
chips”  on  the  parage,  the  required  qutd- 
Ifylng  phrase  in  the  common  or  usual 
name  would  have  to  be  about  eleven- 
sikteenths  inch  In  height. 

One  comment  contoided  that  the 
size  of  the  qualifying  statement  should 
be  related  not  merely  to  the  size  of  the 
introductory  words  In  the  common  or 
usual  name  but  also  to  the  size  of  the 
principal  display  paneL  The  comment 
contended  that  on  a  large  package  with 
a  large  vignette  showing  the  product, 
the  common  or  usual  name  Including  the 
qualifying  phrase  is  meaningless  in  re- 
laticm  to  the  prominence  of  the  vignette 


and  size  of  the  package.  The  comment 
urged  that  the  initial  words  be  required 
to  appear  on  the  label  in  boldface  tsrpe 
not  less  than  one-half  inch  in  height  on 
packages  having  a  principal  display 
panel  with  an  area  of  25  square  Inches 
or  less,  not  less  than  five-eighths  inch 
in  height  if  the  area  of  the  principal  dis¬ 
play  panel  is  more  than  25  square  inches 
and  not  more  than  75  square  inches,  and 
not  less  than  three-fourths  inch  in 
height  if  the  area  of  the  principal  dis¬ 
play  panel  is  more  than  75  square 
inches. 

The  Commissioner  concludes  that  the 
size  of  the  qualifying  phrase  “made  from 
dried  potatoes”  is  properly  related  to  the 
size  of  the  words  “potato  chips.”  Thus, 
the  situation  is  unlike  that  of  the  net 
weight  statement  or  required  warnings, 
where  the  required  statements  are 
basically  imrelated  to  other  statements 
on  the  label.  The  J^uired  size  of  the  net 
weight  statement  rasures  that  the  state¬ 
ment  is  prominent  with  respect  to  the 
package.  In  the  case  of  the  qualifying 
statement  “made  from  dried  potatoes,” 
however,  the  Commissioner  does  not 
seek  to  establish  prominence  with  respect 
to  the  package,  but  rather  prominence 
with  respect  to  the  words  it  qualifies,  i.e., 
‘potato  chips.”  The  most  familiar  ex¬ 
ample  of  congressional  judgment  on  the 
relative  size  of  a  phrase  in  labeling  that 
is  reqiiired  to  be  prominent  with  respect 
to  another  phrase  in  the  same  labeling 
is  contained  in  section  502(e)  of  the  act 
(21  U.S.C.  352(e) ).  That  section  requires 
that  the  established  name  of  a  prescrip¬ 
tion  drug  appear  in  type  at  least  half  as 
large  as  that  used  for  the  proprietary 
name.  Based  on  agency  experience  in  re¬ 
viewing  labeling  statements  for  sufficient 
prominence,  the  Commissioner  agrees 
with  this  congressional  judgment  on  rel¬ 
ative  sizes  of  related  labeling  phrases. 
Consequently,  the  Commissioner  con¬ 
cludes  that  it  is  appropriate  and  reason¬ 
able  that  the  qualifying  phrase  “made 
from  dried  potatoes”  appear  in  type  one- 
half  the  size  of  the  words  “potato  chips.” 

At  the  same  time,  a  minimum  type  size, 
depending  on  the  size  of  the  package,  is 
specified  in  the  regulation.  The  Com¬ 
missioner  concludes  that  this  provision 
is  appropriate  to  ensure  that  labeling 
does  not  mislead  consumers  as  to  the 
Identity  of  the  food  through  use  of  a 
prominent  vignette  and  Inconspicuous 
lettering. 

The  Commissioner  is  not  persuaded 
that  it  would  be  appropriate  to  reduce 
the  required  size  of  the  qualifying  phrase 
because  the  words  “potato  chips”  com¬ 
monly  appear  in  very  large  letters  on 
canisters  of  the  restructured  potato 
chip  product.  On  the  contrary,  the  com¬ 
mon  use  In  large  letters  of  the  words 
“potato  chips”  on  restructured  potato 
chip  products  emphasizes  the  need  for 
qualifying  words  with  a  sufficient  degree 
of  prominence  to  obtain  the  same  con¬ 
sumer  attention  that  the  Isurge  letters  of 
the  words  “potato  chips”  are  Intended  to 
attract. 

The  Commissioner  concludes  that  the 
large  letters  of  the  qualifying  language 
would  not  suggest  that  the  proctucts  are 
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compositlonally  or  nutritionally  inferior. 
The  qualifying  phrase  indicate  that  the 
restructured  product  is  compositionally 
different,  which  is  the  intention  of  the 
required  phrase.  If  the  product  were 
nutritionally  inferior,  it  would  be  re¬ 
quired  to  be  labeled  as  an  “imitation”  in 
accordance  with  §  1.8(e)  (21  CFR 

1.8(e)). 

The  Commissioner  does  not  agree  that 
the  prominence  of  the  required  qualify¬ 
ing  phrase  might  lead  consumers  to  be¬ 
lieve  that  the  food  is  not  ready  to  eat. 
Potato  chip  products  that  need  further 
preparation  before  eating  are  unknown, 
and  there  is  no  reason  to  believe  that 
consumers  would  interpret  the  name  re¬ 
quired  by  this  regulation  as  indicating 
that  the  package  contains  such  a  food. 
Moreover,  use  of  the  word  “dried”  in 
the  name  established,  rather  than  “de¬ 
hydrated”  as  proposed,  should  eliminate 
any  confusion  with  mashed  potatoes 
made  from  dehydrated  potatoes. 

19.  One  comment  urged  that  the  re¬ 
quirement  for  type  size  be  sp>ecifled  in  the 
regulation  establishing  the  common  or 
usual  name  rather  than  by  cross-refer¬ 
ence  to  §  102.1  (21  CFR  102.1) . 

The  Commissioner  agrees  with  this 
comment.  Since  the  existing  require¬ 
ments  In  §  102.1  refer  to  percentage 
declarations,  it  would  be  confusing  to 


adopt  the  type -size  requirements  by 
cross-reference. 

20.  The  Commissioner  has  carefully 
considered  the  environmental  effects  of 
the  proposed  regulation  and,  because  the 
proposed  action  will  not  significantly  af¬ 
fect  the  quality  of  the  human  environ¬ 
ment,  has  concluded  that  an  environ¬ 
mental  impact  statement  is  not  required. 
A  copy  of  the  FDA  environmental  impact 
assessment  is  on  file  with  the  Hearing 
Clerk,  Food  and  Drug  Administration. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  201(n),  403,  701(a),  52  Stat. 
1041  as  amended,  1047-1048  as  amended, 
1055  (21  U.S.C.  321(n),  343,  371(a))) 
and  under  authority  delegated  to  the 
Commissioner  (21  CFR  2.120) :  It  is  or- 

1.  Part  102  of  Chapter  I  of  Title  21  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  §  102.17  to 
read  as  follows; 

§  102.17  Potato  chips  made  from  dried 
potatoes. 

(a)  The  common  or  usual  name  of  the 
food  product  that  resembles  and  is  of 
the  same  composition  as  potato  chips, 
except  that  It  is  composed  of  dehydrated 
potatoes  (buds,  flakes,  granules,  or  other 
form) ,  shall  be  “potato  chips  made  from 
dried  potatoes.” 


(b)  The  words  “made  from  dried 
potatoes”  shall  Immediately  follow  or 
appear  on  a  line(s)  immediately  below 
the  words  “potato  chips”  In  easily  legible 
boldface  print  or  t3rpe  in  distinct  con¬ 
trast  to  other  printed  or  graphic  matter, 
and  in  a  height  not  less  than  the  larger 
of  the  following  alternatives: 

(1)  Not  less  than  one-sixteenth  inch 
in  height  on  packages  having  a  principal 
display  panel  with  an  area  of  5  square 
inches  or  less  and  not  less  than  one- 
eighth  inch  In  height  if  the  area  of  the 
principal  display  panel  is  greater  than  5 
square  Inches;  or 

(2)  Not  less  than  one -half  the  height 
of  the  largest  type  used  in  the  words 
“potato  chips.” 

2.  Section  7210.2  of  the  Compliance 
Policy  Guidance  System,  issued  on 
July  8, 1969,  is  revoked. 

Effective  date.  All  products  shipped  in 
interstate  commerce  after  December  31, 
1977,  shall  qomply  with  this  regulation. 

(Secs.  201  (n),  403,  701(a),  62  Stat.  1041  as 
amended,  1047-1048  as  amended,  1055  (21 
U.S.C.  321  (n),  343,  371(a)).) 

Dated:  November  15,  1975. 

Sherwin  Gardner, 
Deputy  Commissioner 
of  Food  and  Drugs. 
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